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Summary

The preliminary findings presented in this papare intended to stimulate
research and debate on the needs and opportunities for justice and reconciliation
in South SudanThe samplesizeof the pilot survey prsented in this report is 163
respondentsand drawn from Kator, a payam (or administrative district) in Juba.

High incidence rates for violent crimes were evident in the sample population.
41% of the respondents said that they or a household member hadriexyed a
violent crime in the last 5 year$hese findings affirm anecdotal evidence of rising
crime rates in Juba, particularly since the start of the conflict in December B013.
62% of these cases, the respondents reported that no action was takedeatb
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time and corruption.

When askedhypotheticallywhat they would do if confronted witkiolent crimes
such as murder, armed robbery or rape, respondents were most likedgytahey
would contact the police.However, vihen confronted with actual crimes,
respondents were more likely to contact other disputsolution mechanisms
such astraditional authorities The fact that people would prefer formal justice
mechanisms butely on less formal mechanisms in practice suggests an unmet
demand for formal justice services among populations in Juba.

Of all respondents, 22% reported to have been victimized by an armed group or
military actor in the context of conflict. Of thegeeople. 61% of the cases that
respondents identified as most significant had taken place after December 2013.
For such a large number of citizens to have been victimized by an armed group or
actor in the heart of the capital city highlights both the dewisty impact that

the ongoing conflict has had on the people of South Sudan as well as problems
associated with the culture of impunity in the country.

In relation to the conflict that erupted in December 2013, thaajority of
respondents place the root dfie problems in South Sudan at the leadership level
(62%).However one third of the respondents said grasmts dialogue and peace
conferences are needed to resolve the current conflittis finding conforms with

a narrative that sees the conflict agihg triggered by a crisis at the national level
but quickly becoming entangled with more local grievances. A reconciliation effort
focusing solely at the leadership is therefore necessary but not sufficient to
resolve the crisis and broader grassroots aggment will be needed.

A large majority of respondents believed that it is important to speak publicly
about what happened during the conflict (69%) as opposed to avoid speaking
about what happenedlIf a public dialoguavere organized, 84% of respondents
felt this should be done at the national level, 36% at the state level, and 33% at
the local level.

When asked at which levels of society reconciliation efforts should be undertaken,
82% of the respondents believes this should be at the national leveirath less
respondents feel it should also be undertaken at the state level (44%) and local
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level (42%)Churches and religious institutions are considered the most important
institution for reconciliation in South Sudan (83%).

80% of the respondents belied that those suspected to be responsible for
abuses during the conflict should be tried before a court, 74% believed that court
trials would have a positive effect on peace, and 82% believed it would positively
affect reconciliationWhen asked which cotshould bring cases against those
suspected to be responsible for abuses during the conflict, an international court
was mentioned most often (28%), followed by statutory courts (21&86)
customary courts (16%).
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The project
takes aholistic
approach to
understanding
violence, and
investigates
PDAT Bl AG
experiences in
seeking justice
in relation to
both conflict-
related and
non-conflict-
related
violence.

Introduction

This briefingpaperpresents initial observations arising from a pilot sureenducted
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relation to both conflictrelated and norconflictrelated violence.This includes
looking at the differences and similarities in the ways people deal with cordlated
violence, and with violent crimes such as armed robbery and murder outside the
context of conflict (here referred to as justice in everyday lifieaims to 1) investigate

. the strengthsweaknesses and interrelationships of different types of justice systems

O

(both statutory and customary), 2) identify opportunities for reform, and &ntdy
existing and potential opportunities for truth, justice and reconciliattbat can be
identified with regard to past and present conflicts.

An underlying assumption of the project is that justicewerydaylife and transitional
justicerelated o conflictare intrinsically connectedn many cases, the same justice
mechanisms involved with everyday justice provision can support justice and
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crises is furthermore necessary for laying the groundwork for future accountability
and justice mechanismgfter independence in 2011, the first reconciliation efforts
were initiated at the national level, but tlyewere severely limited by the political
context? After the conflict broke out in 2013, many observers considered the failure
to adequately promote reconciliation in relation to past conflicts and address
communal tensions to be a contributing factor toet swiftness and ruthlessness with
which the conflict spread outside Juba; a conflict that since has only deepened
divisions in the country.

In this present situation of ongoing conflict, what steps can there be taken to support
justice and reconciliatiorior the people of South Sudan? Answering this question
requires a better understanding of the needs, perceptions and opportunities for
justice and reconciliation as seen by the South Sudanese citizens. How has the conflict

affected justice provisioninA NJ RIF Af & tA@SaK | 2¢g R2 LIS2LIX SO

provision in their daily life affect their expectations of justice with regard to South
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justice mechanisms play in maciliation? And is this different for the different levels
of crimes committed (national vs local)?

! The project is carried out in cooperatiortveen the University for Peace (UPEACE) Centre The
Hague (the Netherlands), the South Sudan Law Society (SSLS), and PAX. It is funded by the Dutch
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administeral by the Netherlands Orgagaition for Scientific Research (NWO). A short summary of
the project, its methods and activities, can be found here:

htt p://www.upeace.nl/cp/uploads/publications/One%20Pager%20
%20ITIR%20in%20South%20Sudan. pdf

2 The former vice president, Dr. Riek Machar Tdey the National Reconciliation Committee, the
first major postindependence reconciliation initiative. In 2013, the president, Salva Kiir Mayardiit,
dissolved the National Reconciliation Committee and established the Committee for National
Healing, Peazand Reconciliation, under the leadership of three prominent faaked leaders.
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http://www.upeace.nl/cp/uploads/publications/One%20Pager%20-%20ITJR%20in%20South%20Sudan.pdf
http://www.upeace.nl/cp/uploads/publications/One%20Pager%20-%20ITJR%20in%20South%20Sudan.pdf

Conflict in South Sudan manifests itself in different forms and on different yet
interrelated levels, from struggles over political leadership of the ntgu to
communal violence. How does this affect needs and opportunities for justice and
reconciliation at national and local levels? Since the outbreak of the violence, there
have been several calls to bring perpetrators to justice, and provisions fonai®

are included in the agreements that have been signed by the warring parties. But
what type of justice do the people of South Sudan require in order to move to a more
stable future, and what types of mechanisms can address the various types of
conflids in South Sudan?

Reconciliation and healing are thought to resonate more with South Sudanese cultural
and religious values. Despite great differences within and between ethnic and cultural
groups, customary laws in South Sudan tend to focugebnilding relationships and
restorative forms of justice over criminal prosecution and punishment. Alongside this
tendency to emphasize restorative forms of justice, however, South Sudanese justice
systems also have a strong retributive element, as casdmn in the liberal use of
imprisonment, corporal punishment, fines and other criminal sanctions in many
customary and statutory courts. How do these two approaches to justice coexist in
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restorative or retributive justice changed over time? Do preferences differ from one
crime to another, or do they differ for crimes taking place in the context of war?

One of the methods used by this project to search for an answer to these gqugss

a household survey. A pilot survey was conducted in Juba, with the primary goal of
verifying the relevance and logic of the questions asked, and whether respondents
understand the questions in the way we intended. In total 163 people were
interviewed in this pilot study. This is insufficient to claim any broader statistical
significance of the findings in relation to the South Sudanese population as a whole.
Nonetheless, the findings can still support the further development of hypotheses and
resear@i questions. Rather than providing definitive conclusions and
recommendations, the findings presented in this paper should be considered as
stimulants for research and debate on the needs and opportunities for justice and
reconciliation in South Sudan. Bed presenting these initial observations, first a
contextual background of the conflict and recent efforts to promote reconciliation
and justice is given.
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A contextual background

A conflict (re -)ignited

For 40 of the last 60 years, the region that wibelventually become South Sudan has
been embroiled in conflictThe first civil war in Sudan broke out in 1955, a few
months before its formal independence from Britain, and lasted until 1972 only to
resume again in 1983. The second civil war came to drireR005 with the signing of

the Comprehensive Peace Agreement (CPA) between the SPLA and the government in
Khartoum, and resulted in a referendum in 2011 and an overwhelming vote for
secession of South Sudan.

P'FTAOSNI | 22@82dza OSt S indebendercy in 2uly 2q1endsti K { dzR |y
international donors and observers considered South Sudan to be moving past the

crisis stageThese hopes were shattered with the outbreak of lasgale violence in

December 2013. power-struggle over the leadership withithe SPLMriggeredthe

crisis,but the violencewas alsofueled by unresolved grievances between different
ARSYyGAGE& INBAZIEAT NBYY | YEightingbEgad ig Hehéfore{ dzR | y Q&
quickly spreadng to Jonglei, Unity and Upper Nile stat&dver the past two years

fighting has continued between government forces and forces loyal to the former
viceLINBAARSY(d wAS1 alOKFNJ FAIKGAYI dzy RSNJ (K
Liberation Armyin-Opposition (SPLND). The fracture line that divides coranders

and communities todais reminiscent omany ofthe internal divisions in Sout8udan

during the second civil war.

Since the conflict broke out 1.6 million people have been internally displaced and
almost 600,000 people have fled to neighboring mimes, displacing in totadlmost

20 percentof the population? Reliable statistics for the number of people killed are
not available, but the figure is thought to be over 50,600he UN, AUand human
rights organizations have documented serious violations of international human rights
and humanitarian law by all sides of the conflict including mass killings, rape, sexual
mutilation, torture, enforced disappearances and recruitment of childisrs®

% For more on events leading to the outbreak of the conflict, see African Union (AUCISSF{{2ai14)

Report of the African Union Commission of Inquiry on South Sawkihble at:
http://www.peaceau.org/uploads/auciss.final.report. pdf

* UN OCHA (2015) Humanitarian Bulletiouth Sudan. Bieekly update 30 June 2015. Available

online:

http://reliefweb.int/sites/reliefweb.int/files/resources/ OCHA_South_Sudan_BiWeekly 30 June 20

15.pd.

5al NSttt td 6unmnO pnZnnn YR y2i OResé(AKRj,IY { 2dziK
15 Nov. 2014 available onlinkettp://news.yahoo.com/50000-not-countingsouth-sudanswar-

dead205218445.html

6 AUCISSinalReport, supranote 3; UNMISS (2014) Conflict inuio Sudan: A Human Rights Report.

Available online:
http://www.unmiss.unmissions.org/Porta/unmiss/Human%20Rights%20Reports/UNMISS%20Confl
ict%20in%20South%20Sudan3200A%20Human%20Rights%20Repaftiddman Rights Watch

OHnmnU {2dziK {dZRIyQa bSg 2 N¥Y ! o dewbvarkelRW.D2 OSNY YSy i
Availableat: https://www.hrw.org/sites/default/files/reports/southsudan0814 ForUpload.pdf

Amnesty International (2014) Nowhere Safe: Civilians Under Attack in South Saddan:
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http://www.peaceau.org/uploads/auciss.final.report.pdf
http://reliefweb.int/sites/reliefweb.int/files/resources/OCHA_South_Sudan_BiWeekly_30_June_2015.pdf
http://reliefweb.int/sites/reliefweb.int/files/resources/OCHA_South_Sudan_BiWeekly_30_June_2015.pdf
http://news.yahoo.com/50-000-not-counting-south-sudans-war-dead-205218445.html
http://news.yahoo.com/50-000-not-counting-south-sudans-war-dead-205218445.html
http://www.unmiss.unmissions.org/Portals/unmiss/Human%20Rights%20Reports/UNMISS%20Conflict%20in%20South%20Sudan%20-%20A%20Human%20Rights%20Report.pdf
http://www.unmiss.unmissions.org/Portals/unmiss/Human%20Rights%20Reports/UNMISS%20Conflict%20in%20South%20Sudan%20-%20A%20Human%20Rights%20Report.pdf
https://www.hrw.org/sites/default/files/reports/southsudan0814_ForUpload.pdf

The
compromise
agreement
signed in
August 2015
calls for the
establishment
of the CTRH,
the HCSS, and
the CRA

Agreement on the Resolution of the Crisis in South Sudan (ARCISS)

Shortly after the outbreak of violence in December 2013, the Intergovernmental
Authority for Development (IGAD) initiated a mediation effort in ordersézurea
ceasefire and pdical settlement to the crisis. After more thar02nonths of on

again, offagain negotiations, the warring parties finally agreed to the terms of a
peace agreement in August 2015. The agreement addresses a range of issues,
including: power sharing, sedtyr arrangements, humanitarian assistance, economic
arrangements, justice and reconciliation, and the parameters of a permanent
constitution.

Chapter V of the agreement, entitlediTransitional Justice, Accountatyi
Reconciliation and Healigg2 dzi f Ay Sa4 GKS LI NGASaAQ LI I ya
Transitional Government of National Unity (TGONU) will address the legacy of
violence and culture of impunity in the countrfhe agreement provides for the
establishment of three nationdével institutiors to guide the transitional justice and

national reconciliation program moving forward: Commission on Truth, Reconciliation

and Healing (CTRH); the Hybrid Court for South Sudan (HCSS); and the Compensation
and Reparations Authority (CRA).

The CTRH woulge responsible for documenting and reporting on past human rights
abuses over a specific time period in order to generate improved understanding of
the facts and circumstances of human rights violations and to develop informed
recommendations to ensure thahey do not recur. The HCSS would be comprised of
judges, lawyers and staff from South Sudan and other African countries and would be
responsible for bringing cases against those responsible for violations of international
human rights and humanitariamiv in South Sudan since 15 December 2013. Lastly,
the CRA would provide compensation and reparations to people who were harmed by
the conflict, including survivors of conflictlated abuses.

31 OOE 30AAT 80 *OOOEAA 3UOOAI

South Sudan has a plural justisgstem comprised of parallel systems of statutory
courts presided over by judges and trained legal personnel and customary courts
presided over by chiefs and eldérhe statutory courts are structured in a single
hierarchy with the Supreme Court as thélmest court of law, followed by three
courts of appeal, high courts in each of the ten states and magistrate courts at the
county level. The Judiciary Act envisages statutory courts at the payam level as well,

Amnesty InternationalAvailableat:
https://www.amnesty.org/download/Documents/8000/afr650032014en.pdf

! Intergovernmental Authority on Development (IGARJ15)Agreement on the Resolution of the
Crisis in South Sudan (ARCISS), availalfie@t/www.sudantribune.com/spip.php?article56@

8 See e.gCherry Leonardit al.(2010)Local Justice iBouthern SudariUnited States Institute of

Peace (USIPyyailable athttp://www.usip.org/publications/localjusticein-southernsudan David

K. Dend2013)Challenges oficcountability: An assessment of dispute resolution processes in rural
South SudanSSLS and Paatailable at
http://www.pactworld.org/sites/default/files/Challenges%200f%20Accountability FINAL%20May%2
016.pdf
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https://www.amnesty.org/download/Documents/8000/afr650032014en.pdf
http://www.sudantribune.com/spip.php?article56093
http://www.usip.org/publications/local-justice-in-southern-sudan
http://www.pactworld.org/sites/default/files/Challenges%20of%20Accountability_FINAL%20May%2016.pdf
http://www.pactworld.org/sites/default/files/Challenges%20of%20Accountability_FINAL%20May%2016.pdf

South Sudan
has a plural
justice system
comprised of
parallel
systems of
statutory
courts
presided over
by judges and
trained legal
personnel and
customary
courts
presided over
by chiefs and
elders.

but those courts have not yet been establistie Indeed, there are not even
magistrate courts present in many of the counties.

Customary courts are primarily administered as organs of local government under the
terms of the 2009 Local Government Act, and as such, chiefs are primarily answerable
to county commissioner. Whereas statutory courts are rirdy accessible only in
urban areas, customary courts are found at every level of local government in South

Sudan.

According to the Local Government Act, customary courts do not have jurisdiction

2OSN) ONRAYAYLEE YIG0GSNAR dzy INFa DrédDgpShe@®ma S KI a |
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associated with issues such as cattle raiding or adultery, which commonly fall under

the purview of traditional authorities. Despite the jurisdictiodimhitation, however,

customary courts typically hear a range of criminal disputes and have the authority to

issue a variety of criminal punishments, including prison sentences, fines and corporal
punishment. In some areas, customary courts even adjudisati®us crimes such as

murder or rape. A common remedy offered in instances of murder is for the

perpetrator to be made to pay a certain nhumber of cattle to the relatives of the

deceased to compensate them for their loss. The amount of cattle that muptiok

vary from community to community and with the nature of the killing, but such

remedies provide an important means of managing conflict in areas where formal

state institutions do not exist.

Initial observations of a pilot survey
The following is a dlection of initial observations based dmdings from apilot
survey anda seriesof focus group discussions and informal interviews conducted in
April 2015. The pilot sample is small (N=163), and drawn Kator, a payam (or
administrative districtin Juba.Observations are representativef the sample only,

and do not necessarily reflect perceptions and experiences across Juba, nor South
Sudan as a whol&onetheless, lie findingsprovide a valuable source of information

that can lay the foundationfor hypotheses and questions for further research.

Methodology

¢t KS

adzNpSe F20dzaSa 2y (62 I+ NBI A

2F 2dzaiA0So

and needs in relation to truth, reconciliation and justice with regard to conflict
generallyin SouthSudan, and the conflict that started in December 2013 in particular.

° GRSSJudiciary Act2008) available at
http://www.afri canchildforum.org/clr/Legislation%20Per%20Country/South%20Sudan/ssudan_judic

iary _2008_en.pdf
10 GRSS,ocal Government A¢2009),available athttp://mlgi.org.za/resources/locafjovernment

database/bycountry/sudan/subnationat

legislation/The%20L ocal%20Government%20Act%202009.pdf

t1d, § 98(2).
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